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ANNOTATED SAMPLE NONDISCLOSURE AND NON-USE AGREEMENT

Overview

The fact that merger & acquisition (M&A) participants (buyers and sellers) are often current or possible future competitors is one reason that nearly every M&A transaction begins with an NDA (Nondisclosure Agreement), which is also commonly called a Confidentiality Agreement. 

From a seller’s perspective, it is critical to keep sensitive and proprietary information in the hands of as few people as possible. Also, a seller must consider the potential impact that rumors of a future transaction may have on current employees, its share price (especially for public companies), and relationships with suppliers, vendors, and other interrelated parties. 

For a potential buyer, it is important to consider the nuances of an NDA and the conceivable consequences that could follow. One of the primary concerns for a buyer should be the breadth of the definition of confidential information. If the buyer is in the same business as the seller and confidential information is very broadly defined, it may easily capture information the buyer already has in its possession. Even if information that is already in a recipient’s possession is carved out from the definition of confidential information (as it usually is), there is still a potential for problems because the seller may not believe the buyer when the buyer says they already had that information. It is reasonable for a disclosing party to be suspicious of what a recipient of confidential information tells them.

While each agreement is unique and will likely vary based on the nature of a specific transaction, this annotated NDA will provide you with a broad overview of certain considerations that you should keep in mind as you review an NDA. As a reminder, we provide our annotated forms and sample legal documents for your education and not with an expectation that you will use them for DIY lawyering. An NDA is a fairly routine document compared to most contracts, although there are still lots of nuances and opportunities to miss something. Be smart, be careful, and know when to hire a good lawyer.






NONDISCLOSURE AND NON-USE AGREEMENT

This Nondisclosure and Non-Use[footnoteRef:1] Agreement (this “Agreement”), dated as of [DATE], is by and between [RECIPIENT NAME], a [JURISDICTION OF FORMATION AND TYPE OF ENTITY] (“Recipient”)[footnoteRef:2] and [COMPANY], a [JURISDICTION OF FORMATION AND TYPE OF ENTITY] (“Disclosing Party”). [1:  The term, “Non-Use” is not critical and most NDAs have language that prohibits a recipient of confidential information from disclosing it or using it in any way. To “use” most confidential information, a party would need to disclose it in some way, although perhaps not always, so a prohibition on non-use is generally thought to provide additional protection to the disclosing party. Adding the term to the title of the agreement is probably best considered a matter of style and in the nature of “belt and suspenders,” although some attorneys believe it has some substance.]  [2:  This NDA is unilateral, which means only one of the parties is expected to disclose information to the other since one party is labeled the disclosing party and the other party is the recipient. Therefore, this NDA does not provide protection for the party defined as “Recipient” if they their disclose confidential information to the party defined as “Disclosing Party.” Many NDAs in the M&A context are mutual and provide for both parties to potentially disclose confidential information to the other party.] 


WHEREAS, In connection with the parties [exploring a possible acquisition by Recipient of all or substantially all the assets or all of the outstanding shares of capital stock of Disclosing Party] (the “Purpose”)[footnoteRef:3], Disclosing Party may disclose to Recipient certain confidential information relating to Disclosing Party and its business.   [3:  The primary purpose of defining the “Purpose” and recitals (“Whereas” clauses) generally is to provide context to someone reading the agreement later. Defining the purpose also defines the only reason a recipient is able to use the confidential information—to consider entering into some sort of transaction (here, an M&A deal) with the other party.] 


	NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

1.	Confidential Information. 
 
1.1 Anticipated Disclosure.  Disclosing Party may disclose and make available to Recipient certain Confidential Information for Recipient’s use in connection with the Purpose. Notwithstanding the foregoing, Disclosing Party is not obligated to disclose any Confidential Information to Recipient. This Agreement also applies to Confidential Information disclosed by Disclosing Party to Recipient prior to the date of this Agreement[footnoteRef:4].     [4:  The last sentence of 1.1 is important if the parties are already engaged in discussions and the disclosing party has already shared some confidential information.] 

 
1.2 Definition.  The term “Confidential Information” means Disclosing Party’s [operational and other business processes, financial results and forecasts, pricing strategies, supplier relationships, credit practices, existing and prospective contracts, existing and former customers, ideas, strategies, plans, and other business knowledge that should reasonably be considered confidential or proprietary information], whether reduced to writing or not[footnoteRef:5], regardless of the format (e.g., paper, electronic, etc.), and whether marked as “Confidential” or not, some of which may constitute trade secrets[footnoteRef:6]. The term “Confidential Information” does not include information that (i) was in the public domain prior to disclosure by Disclosing Party to Recipient or later enters the public domain through no violation of this Agreement by Recipient, (ii) was already in Recipient’s possession or known to Recipient prior to Disclosing Party disclosing it to Recipient, (iii) was received by Recipient from a third party who does not owe Disclosing Party a duty of confidentiality, or (iv) is independently developed by Recipient without reference to or reliance on Confidential Information[footnoteRef:7]. [5:  The words, “whether reduced to writing or not, regardless of the format (e.g., paper, electronic, etc.), and whether marked as “Confidential” or not” are generally viewed as favorable for the disclosing party because they place less administrative burden on the disclosing party and allow the disclosing Party to later argue that just about anything constituted Confidential Information. It is also administratively practical to not require that confidential information only be disclosed in writing or always marked as confidential, especially where the information is expected to be disclosed on an ongoing basis, perhaps on many separate occasions over months of negotiations. See Footnote x for additional discussion.]  [6:  Generally, the disclosing party prefers a broad definition of confidential information and the receiving party prefers a narrow definition. Relatedly, the disclosing party typically wants the definition to apply to information no matter how it is disclosed or whether marked as confidential or not. If the disclosing party expects to share a lot of information over an extended period of time, which is typical in an M&A due diligence process, a broad definition makes sense. However, if the disclosing party is sharing a smaller amount of information during a brief time period, restricting the definition to just what is shared and requiring the information be marked as confidential, assuming the disclosing party actually marks it, creates a very clear record of what confidential information is, whereas with “kitchen sink”-type definitions, courts are later obligated to figure out what truly is confidential information because oftentimes it is very clear that information that falls within the definition of confidential information is not actually confidential.]  [7:  The items listed as (i), (ii), (iii), and (iv) in paragraph 1.2 help identify whether information could be considered confidential information or not. If the information is widely known (i.e., in the public domain), it cannot reasonably be considered confidential information. The first three of these items are commonly used.   The fourth item— “is independently developed by Recipient without reference to or reliance on Confidential Information”— is less common because proving whether it is true or not can be challenging for a disclosing party who suspects that the recipient breached the NDA. The problem with that timing is that it may be difficult to tell if the recipient used confidential information to create or do something or not. Once confidential information is known, it can’t be unknown and may be part of the general knowledge a receiving party uses to create determine if a recipient breached the NDA or not.] 


2.	Prohibition on Use and Disclosure of Confidential Information. 
 
2.1 Use Limited to the Purpose.  Recipient agrees to use the Confidential Information solely for the Purpose and for no other purpose, including no other commercial activities of Recipient. 
 
2.2 Restrictions on Disclosure.  Recipient must keep the Confidential Information confidential and not disclose the Confidential Information to any person or entity, except that Recipient may disclose Confidential Information to (i) Recipient’s officers, directors, affiliates, partners, members, employees, attorneys, accountants, consultants or financial advisors (collectively, “Representatives”)[footnoteRef:8], who have a bona fide need to have access to such Confidential Information in connection with the Purpose and who have agreed to be likewise bound by this Agreement or confidentiality obligations at least as restrictive as those contained herein, or (ii) such other persons or entities as Disclosing Party hereafter agrees in writing may receive such Confidential Information (which agreement may be withheld in Disclosing Party’s sole discretion). Recipient shall cause all Representatives who receive Confidential Information to comply with this Agreement, and Recipient is solely responsible for any failure of a Representative to do so. [8:  The definition of “Representatives” is generally fairly broad to give the receiving party the flexibility to share confidential information with employees, consultants, and other advisors who need to know the information. This NDA puts the responsibility on the recipient if a representative does not comply with the restrictions in this Agreement.] 

 
2.3 Disclosure Required by Law.  Nothing herein prevents disclosure of Confidential Information if, in the reasonable opinion of Recipient’s legal counsel, such disclosure is legally required to be made in a judicial, administrative, or governmental proceeding pursuant to a valid subpoena or other applicable order. Prior to making such disclosure, Recipient must give Disclosing Party prior written notice (except where prohibited by law), disclose only that portion of Confidential Information required to be disclosed, and take all reasonable efforts to preserve the confidentiality thereof, including supporting Disclosing Party in the intervention of such disclosure. 
 
3.	Representations and Warranties.  Disclosing Party makes no representation or warranty, express or implied, as to the accuracy, completeness, or usefulness of the Confidential Information. Except for the limited right to use the Confidential Information for the Purpose, no right or license, either express or implied, is granted hereunder with respect to the Confidential Information (including any intellectual property right of Disclosing Party) and such intellectual property and other rights will always remain the sole and exclusive property of Disclosing Party. 
 
4.	Copies of Documents.  Recipient agrees not to make or reproduce any copies of any document (or any portion thereof) that is part of the Confidential Information, except to deliver copies of such documents to its Representatives or copies in furtherance of the Purpose. 
 
5.	Return of Documents.  Promptly upon request, Recipient agrees to destroy or return to Disclosing Party all Confidential Information, and if destroyed, providing a written certification to Disclosing Party confirming that Recipient destroyed all Confidential Information (including any documents prepared by Recipient or others utilizing or relating to any portion of the Confidential Information). However, Recipient may retain Confidential Information as required by applicable law, court order or regulation or in accordance with internal compliance procedures (such as retention of electronic versions of Confidential Information, including if contained on back-up tapes and other back-up media made in the ordinary course of business).
 
6.	Legal Remedies / Attorneys’ Fees.  Recipient agrees that if this Agreement is breached the remedy at law would be inadequate, and therefore, without limiting any other remedy available to Disclosing Party at law or in equity, the parties agree that an injunction, restraining order, specific performance, and other forms of equitable relief[footnoteRef:9] or money damages or any combination thereof should be available to Disclosing Party without the requirement of posting a bond or other credit support as a condition to any such relief. The successful party in any action or proceeding brought to enforce this Agreement is entitled to recover the reasonable costs, expenses, and fees incurred in any such action or proceeding, including reasonable attorneys’ fees and expenses.   [9:  If a recipient discloses confidential information in breach of this particular NDA, the disclosing party will likely want to immediately stop the recipient from making additional unauthorized disclosures. The standard award for a lawsuit is money damages, although money may not be enough if the recipient discloses confidential information to competitors of the disclosing party. An injunction is a court order requiring a party to stop doing something and, in the case of breaches of NDAs or non-competition agreements, injunctions are an important remedy (notably, this NDA allows the disclosing party to pursue an injunction, as well as money damages—they aren’t mutually exclusive).] 

 
7.	Governing Law.  This Agreement is governed in all respects by the laws of [State] without giving effect to its conflicts of law provisions that might require the application of another jurisdiction’s laws. 

8.	EXCLUSIVE FORUM FOR DISPUTES.  ANY DISPUTE ARISING IN ANY WAY WHATSOEVER FROM THIS AGREEMENT WILL BE EXCLUSIVELY RESOLVED IN THE STATE AND FEDERAL COURTS IN [STATE AND COUNTY], AND EACH PARTY CONSENTS TO SERVICE OF PROCESS UNDER THE STATUTES OF [STATE] AND WAIVES THEIR RIGHT TO CLAIM THAT SUCH FORUM IS INCONVENIENT.  
 
9.	Assignment and Transfer.  Neither party may assign or otherwise transfer its rights or delegate its obligations under this Agreement without the prior written consent of the other party. 
 
10.	Entire Agreement / Amendments.  This Agreement constitutes the entire understanding between the parties with respect to the subject matter hereof and supersedes all prior discussions or agreements relating to such subject matter. This Agreement may only be amended by a written agreement signed by the parties.  
 
11.	Termination.  This Agreement will terminate [five][footnoteRef:10] years from the date first set forth above; however, (a) the termination of this Agreement does not limit any cause of action or claim arising from Recipient’s breach of this Agreement prior to such termination, and (b) this Agreement will survive and apply to any trade secret of Disclosing Party as long as it remains a trade secret under applicable law.  [10:  Two to three years is a fairly typical time to restrict the disclosure of confidential information. Recipient should never disclose the other party’s confidential information. However, for practical reasons, it is common to limit the time that an NDA applies because the world changes so quickly now and most reasonable business people recognize that no one will remember exactly what was shared many years ago (unless the definition of confidential information requires that the information disclosed be marked as confidential and a clear record of what was shared is formed. This is not usually the case, though. A trade secret is a unique type of intellectual property that would be covered under most definitions of confidential information but carries an independent requirement that its owner derives potential or actual economic value from it. If a trade secret is shared, the receiving party should be obligated to protect it forever (as long as it remains a trade secret).] 

 
12.	Privileged Information.  If any Confidential Information includes materials subject to the attorney-client privilege, Disclosing Party is not waiving or diminishing its attorney work-product protections, attorney-client privileges or similar protections and privileges as a result of disclosing any Confidential Information to Recipient or any of its Representatives. 

13.	Miscellaneous.  Neither this Agreement nor the parties’ performance hereunder creates any special relationship, partnership, exclusive dealing or other obligations between the parties other than those expressly set forth herein, and nothing contained herein obligates either party to enter into any transaction or negotiate in any particular manner or toward any particular outcome. Any failure by either party to enforce the other party’s obligations hereunder is not a waiver of its right to subsequently enforce such obligations.  If any term of this Agreement is deemed unenforceable for any reason in any jurisdiction, such term will be deemed fully separated from this Agreement, and the remainder of this Agreement will continue in full force and effect. This Agreement has been reviewed by each party and its legal counsel, and the parties intend that no rule of construction regarding interpretation against the drafter of an agreement will apply to this Agreement. This Agreement may be signed with any number of counterpart signature pages, each of which will be deemed an original and all of which together will constitute one and the same document. Signature pages may be signed and exchanged electronically. 
 
Intending to be legally bound, the parties are signing this Agreement to be effective as of the date first set forth above. 

[NAME OF DISCLOSING PARTY]			[NAME OF RECIPIENT]


Signature: ______________________			Signature: ________________________
Name: [Name of Authorized Signatory]			Name: [Name of Authorized Signatory]
Title: [Title of Signatory]				Title: [Title of Signatory]
Address: [Street Address]				Address: [Street Address]
	  [City, State, Zip]					  [City, State, Zip]
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