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ANNOTATED SAMPLE LETTER OF INTENT

Overview

If you’ve been involved in mergers and acquisitions (M&A) in any capacity, there’s a good chance you’ve come across a Letter of Intent (LOI).

For both parties (buyer and seller), an LOI is often critical to outline the high-level terms of the possible transaction. An LOI ensures that both parties are serious about proceeding with negotiation towards a deal, as well as encourages the parties to discuss high-level terms before the granular negotiation begins. Importantly, an LOI oftentimes contains binding exclusivity and confidentiality terms.

For a potential buyer, exclusivity and confidentiality prevent the seller from leveraging the buyer’s offer to obtain better terms or entertain other offers. For a potential seller, confidentiality ensures that the inner workings of their business, revealed during the necessary processes of due diligence, won’t be revealed to outside parties by the buyer.

While each LOI is unique and will likely vary based on the nature of a specific transaction, this annotated LOI will provide you with a broad overview of considerations that you should keep in mind as you review an LOI another party presents to you or that your counsel prepares. As always, our annotated forms, prior deal documents, and templates are provided for your education and not with an expectation that you will use them for DIY lawyering.
	




CONFIDENTIAL

[DATE]

[SELLER NAME]
[SELLER ADDRESS]
[SELLER ADDRESS]
[SELLER EMAIL]

Re:	Letter of Intent to Purchase Assets

[SELLER],

This letter of intent (this “LOI”) outlines the high-level terms of a transaction whereby [PURCHASER INDIVIDUALLY/PURCHASER ENTITY] (“Purchaser”), would acquire substantially all of the assets of [SELLER COMPANY] (the “Business”).

Other than Paragraphs 7 through 12 in Part B of this LOI, which are fully binding on both of us, the remainder of this LOI is non-binding. 

Subject to our additional due diligence, our negotiating and signing a binding asset purchase agreement and other definitive ancillary agreements, and any other condition either of us requires, I propose continuing toward closing a transaction on the following terms.

PART A – NON-BINDING TERMS

1. Purchased Assets.  Purchaser intends to acquire substantially all of the assets of the Business from you (“Seller”), including but not limited to brand names, trademarks, websites, domain names, customer and supplier lists, inventory-on-hand, licenses, intellectual property, and equipment (the “Purchased Assets”).	Comment by Merger-Resources.com: When you’re buying a business, it’s important to put some time into thinking about what you’re actually purchasing. Will you be excluding any assets of the company? Will you be assuming any liabilities (e.g. debt, liens, existing contracts)? Use this section to include, and in some cases exclude, what it is you’re actually intending to purchase. We’ve listed some common assets here, but it is by no means an exhaustive list.

2. No Assumed Liabilities.  Purchaser will not assume any liabilities of Seller or the Purchased Assets.

3. Purchase Price.  Purchaser, with the assistance of its professional advisors, has valued the Business at $[X,XXX,XXX] (the “Purchase Price”). At the closing of the transactions described herein, Purchaser anticipates paying the Purchase Price in the following aggregate consideration.	Comment by Merger-Resources.com: Use this section to describe how you expect the deal will be structured. Will you write a check for the entire purchase price? Will you receive financing from the seller? Will you give the seller stock in your company? This example LOI includes a common way a deal might be structured – an initial cash payment upon closing along with seller-provided financing.

(a) Purchaser will pay Seller $[XXX,XXX] in immediately available funds by check or wire.

(b) Seller will provide Purchaser with a $[XXX,XXX] subordinated note. This note would be an unsecured obligation of Purchaser bearing interest at [X]% per annum. The note will be amortized over [X] years with semi-annual payments of principal and interest, subject to lender subordination provisions. The note will contain information rights and covenants reasonably acceptable to Seller.	Comment by Merger-Resources.com: A subordinated note is a loan which ranks after other debts if a company falls into liquidation or bankruptcy.

4. Binding Purchase Agreement.  After signing this LOI, the parties will begin negotiating and drafting a definitive asset purchase agreement, which is expected to include representations, warranties, and covenants that are customary for transactions of the size and nature.

5. Due Diligence.  Purchaser will conduct a due diligence investigation of the Purchased Assets and related matters. Seller shall cooperate with this investigation and promptly respond to Purchaser’s information and document requests. 

6. Closing.  The closing of the transactions described in this LOI is expected to occur within 30 days from the date of this LOI by using a third-party escrow service. 

PART B – BINDING TERMS

7. Confidentiality.  Neither party shall disclose to any third party the existence or terms of this LOI other than (a) to its employees, officers, directors, members, managers, agents, or professional advisors (each, a “Representative”) as reasonably necessary in connection with the transactions described in this LOI, conditioned on each Representative agreeing to be bound by this Paragraph 7, and (b) if its legal counsel determines such disclosure is necessary to comply with applicable law, conditioned on first notifying the other party and cooperating with them to limit the required disclosure. The disclosing party is responsible if any of their Representatives violates this Paragraph 7. This Paragraph 7 will survive the termination of this LOI.	Comment by Merger-Resources.com: In this LOI, the confidentiality and exclusivity terms constitute a binding written agreement of Purchaser and Seller. This may be important to Purchaser to prevent Seller from leveraging the existence of a potential deal to other interested parties to increase the asking price of their company, and important to Seller because Seller will often times be sharing confidential inner workings of the company and doesn’t want that information to be shared. Some sellers may balk at provisions like these, so consider how important these terms are to your specific situation.

8. Exclusivity.  Beginning on the date of this LOI and continuing until either this LOI is terminated pursuant to Paragraph 10 (Termination) or the parties complete the closing of the transactions described herein (the “Exclusivity Period”), Seller shall not, directly or indirectly, including through any of Seller’s Representatives: 

(a) solicit, initiate or encourage from any third party the submission of inquiries, proposals, or offers relating to the Purchased Assets (a “Competing Transaction”);

(b) continue or enter into or participate in any negotiations, initiate any discussions, or continue any discussions initiated by others, or enter into any agreement with any third party regarding a Competing Transaction, or provide to any third party any information with respect to the Purchased Assets or the operations of Seller for the purpose of a possible Competing Transaction; or 

(c) otherwise participate in, assist, facilitate or encourage any effort or attempt by any other person or entity to do any of the foregoing.

During the Exclusivity Period, Seller shall immediately notify Purchaser if Seller or a Representative of Seller receives any offer or inquiry relating to a potential transaction and provide Purchaser with the relevant details of that offer or inquiry. 

9. Expenses.  Purchaser and Seller are each responsible for the fees they incur in connection with this LOI and its related transactions, including fees of their respective professional advisors.

10. Termination.  This LOI will remain in effect until the earlier to occur of (a) [DATE OF AUTOMATIC TERMINATION], (b) the date that the parties mutually agree in writing to terminate this LOI, and (c) Purchaser terminates this LOI by giving written notice to Seller following a breach of Paragraph 8 (Exclusivity) by Seller. If this LOI is terminated, it will be of no further force or effect, although each party will be responsible for any damages that result from their breach of Part B of this LOI (Paragraphs 7 through 12) and otherwise as stated herein.

11. Nonbinding Intent.  This LOI is not a contract or binding agreement between the parties and is merely an expression of interest to move forward toward negotiating and signing a binding asset purchase agreement and other ancillary agreements. Notwithstanding the foregoing, the terms in Part B (Paragraphs 7 through 12) of this LOI are binding on and enforceable by the parties.

12. Miscellaneous.  This LOI is the only agreement between Purchaser and Seller regarding Purchaser acquiring the Purchased Assets from Seller. Seller may not assign this LOI or any of their rights or delegate any of their obligations hereunder without the prior written consent of Purchaser. Purchaser may assign this LOI, including their rights hereunder, to an affiliated person or entity. Nothing in this LOI confers any rights or remedies upon any person or entity other than the parties. This LOI may not be amended or any of its terms waived except in writing and signed by each party. This LOI is governed by the substantive laws of [STATE], without regard to its conflicts of law rules. This LOI may be signed with multiple counterpart signature pages, which together will form one unified agreement. Signature pages may be signed and exchanged electronically.	Comment by Merger-Resources.com: This section is dedicated to what is sometimes call “boilerplate” legal language, or the terms that often show up in legal agreements to button up things like signature pages, legal language construction, the state law that will govern the agreement, or the ability of the parties to amend, transfer, or assign the rights given them in the agreement.

#	#	#	#	#

[SELLER], we are excited to work toward closing a transaction with you. If you agree with the terms in this LOI, including the binding terms in Part B, return a copy of this LOI to me before the close of business on [DATE]. Do not hesitate to contact me if you have any additional questions.

Sincerely,

[PURCHASER]

	
Signature: _______________________________
Printed Name: [NAME OF AUTHORIZED SIGNATORY OR INDIVIDUAL]
Title: [TITLE OF SIGNATORY, IF ENTITY]

Agreed and accepted this _____ day of [MONTH AND YEAR].


[SELLER]


Signature: _______________________________
Printed Name: [NAME OF AUTHORIZED SIGNATORY OR INDIVIDUAL]
Title: [TITLE OF AUTHORIZED SIGNATORY, IF ENTITY]
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